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ALL APPEARANCES WILL BE BY ZOOM 

For matters where an appearance is required, the parties should appear by Zoom unless told to 

appear by another method. For all other matters, if argument is requested appearances will be 

by Zoom.  

Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 

argument is requested and include specification to be argued. 

Zoom hearing information 

https://contracosta-courts-

ca.zoomgov.com/j/1602392251?pwd=WmE4bG5iK0J3WWtTOHpteVBjRlBMQT09       

 

    

1. 9:00 AM CASE NUMBER:  C22-01507 
CASE NAME:  VICTORIA MOORE  VS.  WELLS FARGO BANK, N.A. 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY:  WELLS FARGO BANK, N.A. 
*TENTATIVE RULING:* 
 
Off calendar.  Amended Complaint filed. 
 

 

  

 
    

2. 9:00 AM CASE NUMBER:  C22-01751 
CASE NAME:  SELA NAITOKO  VS.  DEFENDANTS DOES 1-10 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY:  DEFENDANT 
*TENTATIVE RULING:* 
 

 Defendant James Michael Davis’, individually and as Trustee the James Wilbur Davis and 

Ethel Marie Davis Revocable Trust (8-22-2000), Demurrer to the Complaint is sustained with leave 

to amend. 

 Plaintiffs shall file and serve the amended complaint on or before November 28, 2022. 

Background  

 Plaintiffs Sela Naitoko and Siaosi (George) Filimoehala allege to have entered into an oral 

agreement with Mr. Davis (deceased) in or about 1998, whereby Plaintiffs would provide full-time 

caregiving and construction services to Mr. Davis’s family and the family home would be left to 

Plaintiff upon the Davises’ deaths.  The Davises placed the property into the James Wilbur Davis 

mailto:Dept9@contracosta.courts.ca.gov
https://contracosta-courts-ca.zoomgov.com/j/1602392251?pwd=WmE4bG5iK0J3WWtTOHpteVBjRlBMQT09
https://contracosta-courts-ca.zoomgov.com/j/1602392251?pwd=WmE4bG5iK0J3WWtTOHpteVBjRlBMQT09
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and Ethel Marie Davis Revocable Trust in 2000.   

 Mr. Davis passed away on February 15, 2022. Mrs. Davis predeceased her husband. Upon 

his death, Defendant James Richard Davis, the son, legally assumed the position of Successor 

Trustee.  Mr. Davis allegedly did not keep his end of the agreement. The Plaintiffs were moved out 

of the property pursuant to a written agreement.    

 Plaintiffs filed this action for breach of contract, declaratory relief, quantum meruit, specific 

performance, quiet title, and injunctive relief. 

Demurrer    

 Defendant James Michael Davis, individually and as Trustee, demur to the complaint on 

the ground the complaint in its entirety fails to state facts sufficient to constitute a cause of action 

(Code of Civil Procedure § 430.10(e) and the complaint is uncertain and ambiguous (CCP § 

430.10(f).)  

Demurrer Standard 

 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises issues 

of law, not fact, regarding the form or content of the opposing party's pleading.  (Donabedian v. 

Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a demurrer, all properly 

pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.)  

On demurrer the complaint must be liberally construed with a view to substantial justice 

between the parties.  (Code of Civil Procedure § 452.)  A demurrer lies only for defects appearing 

on the face of the complaint or from matters of which the court must or may take judicial notice. 

Demurrer to Complaint in its Entirety 

 First, Defendant argues all the claims are barred by the statute of frauds.  All causes of 

action in the complaint are based on this alleged oral agreement (nearly 24 years ago) to sell the 

Property to Plaintiffs in exchange for them providing construction and caregiver services. Under the 

statute of frauds, Civil Code, § 1624, certain contracts are invalid, unless they, or some note or 

memorandum thereof, are in writing and subscribed by the party to be charged or by the party’s 

agent. “An agreement for the sale of real property or an interest in real property comes within the 

statute of frauds.”  (Secrest v. Security National Mortgage Loan Trust 2002-2 (2008) 167 

Cal.App.4th 544, 552.) 

 The purpose of the statute of frauds is “to prevent enforcement through fraud or 

perjury of contracts never in fact made.” (Sterling v. Taylor (2007) 40 Cal.4th 757, 766.) In the 

absence of any writing evidencing the alleged oral agreement, enforcement of the oral 

agreement is conclusively barred by the statute of frauds. The only writing here is a Move-Out 

Agreement between Plaintiffs and the Trust, wherein Plaintiffs acknowledged they were non-
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paying tenants, and that Defendant was the owner of the property. 

  Secondly, Defendants argue that all claims in the complaint are based on the alleged 

agreement for “compensation” of Mr. Davis transferring the title to the Property to Plaintiffs.  

Defendants argue there are no allegations that the elder Mr. Davis was acting in his capacity as 

trustee when he made the alleged oral agreement. There is also no allegation in the complaint 

that Ethel (Mrs. Davis) agreed to this alleged oral contract in her capacity as trustee of 

the Trust.  The Davises transferred the Property into the Trust on September 14, 2000.  

The complaint does not specifically allege the date of the oral agreement.  It is unclear whether 

the oral agreement was made at a point in time when the Trust actually existed. 

 

 Additionally, there are no allegations against Defendant James Davis in his individual 

capacity.  All claims in the complaint relate to an alleged oral agreement with James Sr., either 

in his individual capacity or as the trustee of the Trust. Defendant argue the complaint should 

be dismissed against him in his individual capacity. 

Opposition 

 Plaintiffs oppose the motion, arguing the pleading should be liberally construed, with a 

view to substantial justice between the parties.  (CCP § 452.)  First, Plaintiffs argue the statute of 

frauds in inapplicable.  “‘Under the doctrine of part performance, the oral agreement for the 

transfer of an interest in real property is enforced when the buyer has taken possession of the 

property and either makes a full or partial payment of the purchase price, or makes valuable and 

substantial improvements on the property, in reliance on the oral agreement.’” (Sutton v. 

Warner (1993) 12 Cal.App.4th 415, 422.)  Here, Plaintiffs argues they have alleged facts sufficient to 

take the agreement out of the statute of frauds. 

 As to the complaint being uncertain, regarding no allegations against Defendant in his 

individual capacity, Plaintiffs argue that paragraphs 16 and 17 state allegations against James as 

an individual.   

 As to uncertainty based on whether Mr. Davis was part of the contract in his individual 

capacity or as trustee, Plaintiff argues this is a minor issue and should be overlooked, pursuant the 

liberal construction requirements of section 452. 

Ruling 

 “The doctrine of part performance by the purchaser is a well- recognized exception to 

the statute of frauds as applied to contracts for the sale or lease of real property.”  (Sutton v. 

Warner (1993) 12 Cal.App.4th 415, 422.)  Plaintiffs appears to have alleged sufficient facts to 

establish the exception to the statute of frauds.  The Court declines to sustain the demurrer on 

this ground. 
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 However, the complaint is uncertain and ambiguous as to whether Mr. Davis, the elder, 

entered into the oral contract in his capacity as trustee or and his individual capacity prior to 

establishment of the Trust. The complaint is vague on the date of the alleged oral contract.  Finally, 

there are no charging allegations against Defendant James Davis, in his individual capacity, if so, 

they are not clear.  Therefore, the demurrer is sustained with leave to amend. 

Defendant’s Request for Judicial Notice  

 Defendant requests that this Court take judicial notice of the following documents: 

1. Exhibit 1:  A copy of the Grant Deed recorded in Book 6021, Page 364 of the Official 

Records of Contra Costa County. 

2. Exhibit 2:  A copy of the Grant Deed recorded in the Official Records of Contra Costa County 

as document number 2000-0199383. 

3. Exhibit 3: A copy of the Move-Out Agreement signed by Plaintiffs Sela Naitoko and Saiosi 

and Defendant on July 29, 2022. 

The Court takes judicial notice of the Exhibits 1 and 2.  The Court declines to take judicial notice of 
Exhibit 3, except as to its existence. 

 
 

  
    

3. 9:00 AM CASE NUMBER:  L21-05936 
CASE NAME:  LVNV FUNDING LLC  VS.  ROBERTO CORTEZ 
HEARING ON PLAINTIFF'S MOTION FOR JUDGMENT ON THE PLEADINGS  
FILED BY:  LVNV FUNDING LLC 
*TENTATIVE RULING:* 
 
Plaintiff’s unopposed Motion for Judgment on the Pleadings is DENIED. Plaintiff failed to comply 
with the “meet and confer” requirements set forth in CCP 438 and 439 prior to the filing of the 
Motion. Counsel’s declaration states only that Plaintiff made attempts to reach the Defendant on 
August 9 and 19, 2022 “to discuss settlement options.” Moreover, Plaintiff is facing on OSC on 
December 8, 2022, for failure to appear at the CMC on October 5. 2022. Defendant appeared at 
the CMC. 
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4. 9:00 AM CASE NUMBER:  L22-01856 
CASE NAME:  BANK OF AMERICA  VS.  DOES 1 TO 5 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY:  BANK OF AMERICA, N.A. 
*TENTATIVE RULING:* 
 
Plaintiff’s Motion to Deem Requests for Admissions Admitted is GRANTED.  Defendant did not 
oppose Plaintiff’s Motion.  Plaintiff is ordered to submit a Proposed Order specifying the particular 
admissions set forth in its Request for Admission propounded to the Defendant. 

 
 

  
    

5. 9:00 AM CASE NUMBER:  L22-01998 
CASE NAME:  INPRO CORPORATION  VS.  D. WINN PAINTING 
HEARING ON MOTION TO STRIKE ANSWER  
FILED BY:  INPRO CORPORATION 
*TENTATIVE RULING:* 
 
Plaintiff’s Motion to Strike Answer of Non-Represented Corporation Defendant and Request to 
Enter Default or to Designate Counsel is GRANTED. This motion was unopposed and to date, 
Defendant Corporation has not designated counsel. Per Plaintiff’s Proposed Order, Defendant D. 
Winn Corporation shall have 15 days from the date the Order is signed to obtain counsel to 
represent it in this action. 

 
 

 
    

6. 9:00 AM CASE NUMBER:  MSC18-01456 
CASE NAME:  MATULICH  VS.  COMMERCIAL VEHICLE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY:  HALCORE GROUP INC. 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this motion to November 28, 2022, at 9:00 a.m. 
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7. 9:00 AM CASE NUMBER:  MSC18-01456 
CASE NAME:  MATULICH  VS.  COMMERCIAL VEHICLE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY:  NAVISTAR INC. 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this motion to November 28, 2022, at 9:00 a.m. 
 

 

  
    

8. 9:00 AM CASE NUMBER:  MSC18-01456 
CASE NAME:  MATULICH  VS.  COMMERCIAL VEHICLE 
HEARING MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY:  CVG NATIONAL SEATING COMPANY 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this motion to November 28, 2022, at 9:00 a.m. 
 

 

  
    

9. 9:00 AM CASE NUMBER:  MSC19-01012 
CASE NAME:  KAPPEL  VS.  CENTRAL CONTRA COSTA SANITARY DISTRICT 
HEARING ON MOTION FOR SUMMARY JUDGMENT  
FILED BY:  DEFENDANT  
*TENTATIVE RULING:* 
 
The Court continues this hearing to February 6, 2023, at 9:00 a.m., in Department 09.  The purpose 
of the continuance is to allow Judge Devine to hear and decide defendant’s motion for summary 
judgment after his return from temporary assignment to the Court of Appeal.  This is the first law 
and motion date after Judge Devine’s return that is feasible for calendaring purposes. 
 
The Court requests that each side provide Department 09 with a three-ring binder containing 
courtesy copies of all papers it has filed in support of or in opposition to the motion.  All deposition 
excerpts shall be properly highlighted, and all exhibits shall be properly tabbed.  The binders shall 
be directed to the attention of the civil research attorneys.  The Court requests that these binders 
be provided on or before November 21, 2022. 
 
The Court suggests that the parties take advantage of the continuance to conduct a serious 
mediation session.  Judge Devine’s interim ruling, in which the judge requested additional briefing, 
suggests that the decision of this motion might well prove to be a close call. 
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10. 9:00 AM CASE NUMBER:  MSC20-01836 
CASE NAME:  POWERS  VS.  AHERN 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY:  CAMILLE AHERN 
*TENTATIVE RULING:* 
 
 Defendants, Cross-Complainants, and Cross-Defendants Camille Ahern and Pacific 

Union International, Inc.’s, doing business as Compass, (collectively, “'Pacific Union”) Motion for 

Determination of Good Faith Settlement is granted. 

Background 

 Plaintiffs Ryan and Gabriela Power, husband and wife, purchased their residential property 

located at 137-139 Richard Lane in Walnut Creek from Eric and Catherine Griffin in early 2019.  

Defendants/Cross-Defendants Camille Ahern, a licensed realtor, and her broker, Pacific Union 

International, Inc. (“PUI”), dba Compass, listed the property.  Ahern also represented the buyers.   

On January 18, 2019, Plaintiffs hired Cross-Defendant Specialty Home Inspections, Inc. to conduct a 

non-invasive visual inspection of the property and to prepare a Property Inspection Report. 

 After taking possession, Plaintiffs noticed numerous serious defects in the Property around 

May 2019.  Plaintiffs filed an action for breach of fiduciary duties against their agent and broker, 

but have not filed a claim against Specialty.  Plaintiffs later filed a First Amended Complaint adding 

a claim of rescission against the Griffins. Plaintiffs claim information related to the history of the 

property concerning the sellers' remodel (completed by 2015) was misrepresented or concealed. 

  The parties mediated the case on May 16, 2022.  On July 14, 2022, the parties had a 

Mandatory Settlement Conference before the court-appointed Settlement Mentor. With the 

assistance of settlement officer Gary Sanders, after the settlement conference, Plaintiffs reached a 

settlement with Specialty Home Inspections, Inc. and with Pacific Union.  The settlements require a 

judicial determination that the settlement is made in good faith. 

Motion 

 Pursuant to Code of Civil Procedure section 877.6, Defendants, Cross-Complainants, and 

Cross-Defendants Camille Ahern and Pacific Union International, Inc., doing business as Compass, 

(collectively, “'Pacific Union") move for an order determining that the settlement entered into 

between Plaintiffs Ryan Nicholas Powers and Gabriela Santiago Powers (collectively, "Plaintiffs"), 

on the one hand, and Pacific Union Defendants on the other hand, is a settlement in good faith and 

order barring all claims for contribution and indemnity by any joint tortfeasor or co-obligor, 

including claims by the Griffins. 

 Pacific Union seeks a determination that its $75,000 settlement with Plaintiffs Ryan 

Nicholas Powers and Gabriela Santiago was made in good faith. According to Pacific Union, the 
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settlement was based upon the totality of the facts and circumstances of the claim, the dispute and 

uncertainty as to the alleged damages, the respective duties, and obligations of the parties to the 

transaction, Plaintiffs' settlement with Specialty, and the recognition of litigation costs associated 

with trial.  Pacific Union maintains the settlement was in good faith, not the result of fraud or 

collusion.  (Tuman Decl. ¶¶6-8.) Pacific Union states the Court should also consider Plaintiffs’ 

settlement with Specialty for $50,000. 

 “The factors to be taken into account in the determination of whether a settlement is in 

‘good faith’ INCLUDE: a rough approximation of plaintiff's total recovery and the settlor's 

proportionate liability, the amount paid in settlement, the allocation of settlement proceeds 

among plaintiffs, and a recognition that a settlor should pay less in settlement than if found liable 

after a trial. (Citing to Tech-Bilt, Inc. v. Woodward-Clyde & Associates, supra, 38 Cal. 3d at p. 499.)” 

(Mattco Forge, Inc. v. Arthur Young & Co. (1995) 38 Cal.App.4th 1337, 1349.) “The ultimate 

determinant of good faith is whether the settlement is grossly disproportionate to what a 

reasonable person at the time of settlement would estimate the settlor's liability to be.” (City of 

Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1262.) “The burden is upon the party 

objecting to the proposed settlement to prove an absence of good faith. (§ 877.6.)”  (North County 

Contractor's Assn. v. Touchstone Ins. Services (1994) 27 Cal.App.4th 1085, 1091.) 

  Here, Pacific Union disputes liability, asserting that no act or omission by Ahern or Pacific 

Union caused Plaintiff’s harm.  The alleged harm involves the undisclosed defective conditions 

concerning the foundation and drainage system.  Pacific Union contends there is no evidence these 

conditions were known to Pacific Union. Plaintiffs received several disclosures and advisories that it 

was Plaintiffs’ burden to investigate the property. (Tuman Decl. ¶11.)  

 Pacific Union also disputes Plaintiffs’ damages.  Plaintiffs presented a cost of repair 

proposal to remediate the claimed foundation and drainage issues, and to correct the interior and 

exterior cracks present around the Property, in excess of $350,000. (Tuman Decl., ¶ 13.) The 

defense experts acknowledged conditions existed which required remediation and opined that a 

reasonable estimate for that work was $112,461.55.  (Tuman Decl., ¶ 14.) With this figure in mind, 

Pacific Union agreed to $75,000 which it argues is within “reasonable range of the settling 

tortfeasor's proportional share of comparative liability for the plaintiffs’ injuries." 

  As to the remaining Tech-Bilt factors, Pacific Union is not insolvent and there is adequate 

insurance coverage.  There is no evidence of fraud or collusion.  The settlement resulted from 

arms-length negotiation between the settling parties.  A settling party should pay less in settlement 

than he would pay if found liable at trial. The settlement is not grossly disproportionate to the 

Pacific Union’s liability. 

 Pacific Union contends that each cause of action presented by Sellers' Second Amended 

Cross-Complaint is derivative of Plaintiffs' claims and founded in indemnity and should be barred 

following the Court’s determination that the settlement is in good faith. 
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Opposition 

 In the Opposition, Eric Griffin and Catherine Griffin, argue the motion for determination of 

good faith settlement should be denied because the Tech-Bilt factors are not met. The Tech-Bilt 

factors require a proposed settlement to be in “the reasonable range of the settling tortfeasor’s 

proportional share of comparative liability for plaintiff’s injuries.” ((Tech-Bilt, Inc. v. Woodward-

Clyde & Associates (1985) 38 Cal.3d 488, 499.)  Regarding the first two factors, the Griffins argue 

the settling parties’ motion fails to accurately state the actual amount sought by Plaintiffs. Plaintiffs 

are not seeking the cost of repairing the alleged damages to the property.  Instead, Plaintiffs are 

seeking rescission of the sales contract, pursuant to Civil Code § 1692, and their damages include 

the amounts they paid toward the property and consequential damages, which they claim to total 

more than $2.7 million. 

 The Griffins maintain the settling parties bear the bulk of liability, as Plaintiff’s alleged 

reason for rescission of the sales contract was due to problems with the foundation and drainage 

system. The Griffins assert Plaintiffs did not discover the alleged problems prior to close of escrow 

because Ahern dissuaded them from having the foundation further inspected.  Defendant Camille 

Ahern jointly represented both the sellers and the buyers in the purchase transaction. The Griffins 

argue the entire reason for the dispute rests on Ahern’s shoulders and she should bear the bulk of 

the liability. 

 The Griffins argue that based on the $2.7 million damages figure, the settling parties’ 

amount of $75,000 at just 2.7%, is clearly not within the “ballpark” of the Plaintiffs’ total potential 

recovery.  The Griffins argue that even if the purchase price of the home is removed from the 

calculation, moving parties’ $75,000 settlement represents only 10.2% ($75,000 settlement divided 

by at least $735,000 of consequential damages) 

Pacific Union’s Reply 

 Pacific Union maintains the opposition failed to demonstrate the absence of good faith.  

The Griffins oppose the settlement on the ground the $75,000 settlement is disproportionately 

low.  Pacific Union argues that the Griffins’ calculation failed to take into consideration the Griffins 

will obtain title to the property, which has a substantial value and must be considered relative to 

the “damages.” Also, at the time of the settlement conference, Plaintiffs had not elected rescission.  

The parties were focused on their respective experts’ evaluation of damages. Pacific Union focused 

on $112,000, which the experts concluded was approximate amount to address the drainage issue 

and repairing of the cracks around the property.   

 Pacific Union argues the information available at the time of settlement concerned the cost 

of repair. It was Plaintiffs' "damages" in this regard that drove settlement discussions during the 

July 14, 2022, mandatory settlement conference.  Plaintiffs did not elect to pursue rescission until 

after Pacific Union’s settlement. “The good faith evaluation must “be made on the basis of 

information available at the time of settlement. [Citation.] [A] defendant's settlement figure must 
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not be grossly disproportionate to what a reasonable person, at the time of the settlement, would 

estimate the settling defendant's liability to be.’[Citation.]”  (Long Beach Memorial Medical Center 

v. Superior Court (2009) 172 Cal.App.4th 865, 874, internal quotations marks omitted.) The 

settlement of $75,000 as a proportionate contribution to cost of repair damages was considered 

substantial and in good faith.  

  Rescission contemplates the restoration of everything of value received pursuant to the 

contract. Pacific Union was not a party to the purchase agreement and no obligations thereunder.  

Also, Plaintiff’s act of rescission is based on the Griffins independent acts and omissions regarding 

the undisclosed lawsuit.  There was no evidence that Camille Ahern knew the remodel was not built 

to approved plans or that the Griffins had sued the subcontractor. 

 Pacific Union argues the settlement should be evaluated in light of information known at 

the time of the settlement. The Griffins have not demonstrated Pacific Union's $75,000 settlement 

was not made in good faith.   

Plaintiffs’ Reply to Opposition to Both Motions 

 Plaintiffs Ryan and Gabriella Powers filed a response stating that they are seeking to 

effectuate statutory rescission of the sales contract for the property based on actual fraud by the 

Griffins.  The Powers believe the Griffins intentionally represented there were no lawsuits relating 

to the property when they had sued their subcontractor alleging it was incompetent and failed to 

do the required work.  The Powers seek relief pursuant to Civil Code § 1691 for actual fraud.  

The Powers seek complete relief for restitution of purchase money and consequential damages 

pursuant to Civil Code § 1692.   

 The opposition asserts the settlements of Specialty Home and Pacific Union are not in the 

reasonable range of settlement, but the Powers disagree.  Although the Powers are seeking 

restitution of the purchase money and consequential damages, the Powers assert the maximum 

net “damages” to the Griffins is $300,000.  Based on the Griffins’ own expert, Trentin Krauss, the 

property has a value of $2,400,000, which the Griffins will receive title.  Plaintiffs maintain the 

settlements fall within the range of the Powers’ net “damages,” even if the Plaintiffs were to 

recover the full restitution sought. 

 Furthermore, The Powers did not sue Specialty Home Inspections. There is no evidence 

that Specialty or Pacific Union knew about the misrepresented or conceal facts: the Griffins’ lawsuit 

against their subcontractor who did the major renovations on the property, where Ms. Griffin was 

an owner builder.  Only the Griffins had knowledge of the lawsuit. 

  Plaintiffs maintain that given the representations and nondisclosures issue, which they 

believe rests 100% on the Griffins, the settlement by Pacific Union and Specialty are well within the 

range of a reasonable settlement and in good faith. The settlement with Pacific Union represents 

25% of the total recovery and the settlement with Specialty represents 16.6% of that amount.    
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Ruling 

 “Sections 877 and 877.6 promote competing goals: "… the equitable sharing of costs 

among the parties at fault and the encouragement of relief settlements." [Citation.]”  (North 

County Contractor's Assn. v. Touchstone Ins. Services (1994) 27 Cal.App.4th 1085, 1089.)  Given the 

facts known at the time of settlement, Pacific Union’s settlement of $75,000 is in good faith.   

 Application of CCP section 877.6 requires an educated guess as to what may occur should 

the case go to trial. (North County Contractor's Assn. v. Touchstone Ins. Services (1994) 27 

Cal.App.4th 1085, 1090.) The estimate requires the Court to consider a number of factors: 

the amount offered in settlement in relation to plaintiff's potential recovery; the settlor's 

proportionate liability; the lack of wrongful conduct; insurance policy limits; the settlor's financial 

condition; and the allocation of settlement proceeds among the plaintiffs. (Tech-Bilt, 

Inc. v. Woodward-Clyde & Associates, supra, 38 Cal.3d at p. 499.)  

 Here, even though Plaintiffs now elect to pursue the remedy of rescission and restitution, 

Plaintiffs provided evidence that the net “damages,” given the valuation of the property as of 

October 2022, is about $300,000.  Therefore $75,000 is about 25% of the damages.  The Court finds 

this in the reasonable range for Pacific Union’s proportionate share of liability.  

 Pacific Union Requests for Judicial Notice 

 Pursuant to Evidence Code Sections 452(d), 452(h) and 453, Pacific Union requests the 

Court to take judicial notice of the following: 

1. Exhibit 1—Plaintiff’s First Amended Complaint 

2. Exhibit 2—Cross-Complainants Eric and Catherine’s First Amended Cross-Complaint 

3. Exhibit 3--Cross-Complainants Eric Griffin and Catherine Griffin's Second Amended Cross-

Complaint 

The Court takes judicial notice of the existence of these documents. 

 
 

  
    

11. 9:00 AM CASE NUMBER:  MSC20-01836 
CASE NAME:  POWERS  VS.  AHERN 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT  
FILED BY:  SPECIALTY HOME INSPECTIONS, INC. 
*TENTATIVE RULING:* 
 
 Cross-Defendant Specialty Home Inspections, Inc.’s Motion for Determination of Good 

Faith Settlement, pursuant to Code of Civil Procedure § 877.6 is granted. 
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Motion 

 Pursuant to Code of Civil Procedure section 877.6(a)(1), (hereinafter "Specialty") moves 

the Court for a determination that the settlement described below was entered into in good faith. 

The parties to the settlement are Specialty on the one hand, and Plaintiffs Ryan Nicholas Powers 

and Gabriela Santiago Powers on the other hand, who are collectively referred to herein as the 

"Settling Parties." The terms of the settlement include: Specialty by and through its insurance 

carrier is paying the sum of fifty thousand dollars ($50,000) in exchange for a full release and 

discharge of all claims related to the present litigation. 

 Specialty argues the settlement meets the criteria set forth in Tech-Bilt, Inc. v. Woodward 

Clyde & Associates (1985) 38 Cal.3d 488, 502.)  “[S]ection 877.6 require that a number of factors be 

taken into account including a rough approximation of plaintiffs' total recovery and the settlor's 

proportionate liability, the amount paid in settlement, the allocation of settlement proceeds 

among plaintiffs, and a recognition that a settlor should pay less in settlement than he would if he 

were found liable after a trial. Other relevant considerations include the financial conditions and 

insurance policy limits of settling defendants, as well as the existence of collusion, fraud, or tortious 

conduct aimed to injure the interests of nonsettling defendants. (Tech-Bilt, Inc. v. Woodward-Clyde 

& Associates (1985) 38 Cal.3d 488, 499.)  

  Here, Specialty argues that given the parties’ extensive negotiations, the settlement falls 

within the “ballpark” of Specialty’s share of liability for Plaintiffs’ damages.  As of August 29, 2022 

Plaintiffs' expert, Tim Stokes, estimates the cost of repairs to drainage and remedial repairs to 

house to be $166,927. (Declaration of Paul Arnold "Arnold Decl." ¶4, Exhibit "B"). The settlement 

offer between Specialty and Plaintiffs is approximately 30% of Plaintiffs’ estimated cost of repair.  

Here, Specialty did not perform any construction of the property.  It only conducted a single non-

invasive visual inspection. (Arnold Decl. ¶7; Habibi Decl. ¶8, Exhibit "C"). 

  The Settlement is not the product of collusion, fraud, or tortious conduct as the 

Settlement ultimately arose from all the Settling Parties' mediation efforts. (Weyand Decl. ¶ 8; 

Habibi Decl. ¶12.) 

  “Once there is a showing made by the settlor of a settlement, we are of the opinion that 

the burden of proof on the issue of "good faith" shifts to the nonsettling tortfeasor who asserts the 

claim that the settlement was not made in good faith.”  (Fisher v. Superior Court (1980) 103 

Cal.App.3d 434, 447.)  Challenging party has the burden to show the $50,000 settlement is not in 

the “ballpark.”  

 Here, Specialty argues that should the Court find the settlement is in good faith, the claims 

of Camille Ahern; Pacific Union International, Inc. dba Compass; Eric Griffin; and Catherine Griffin  

for implied and equitable indemnify, comparative fault/ comparative negligence and declaratory 

relief are barred against Specialty. A good faith determination immunizes a party against cross-

claims for equitable comparative contribution, or partial or comparative indemnity. (Code Civ. Proc. 
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§ 877.6.) 

Opposition 

 Defendants Eric Griffin and Catherine Griffin (sellers) oppose the motion for determination 

of good faith settlement on the ground the settlement fails to satisfy the six-factor test established 

in Tech-Bilt, Inc. “Good faith may be found only if there has been no collusion between the settling 

parties and where the settlement amount appears to be within the "reasonable range" of the 

settling party's proportionate share of comparative liability for a plaintiff's injuries.”  (North County 

Contractor's Assn. v. Touchstone Ins. Services (1994) 27 Cal.App.4th 1085, 1089-1090.) 

 The Griffins maintain the moving party has not accurately stated the actual amount sought 

by Plaintiffs. Opposing party argues the settlement amount of $50,000 is not in the reasonable 

range of the settling party’s proportional share of liability.  Here, Specialty incorrectly assumes the 

potential recovery is the cost to repair the alleged conditions.  However, Plaintiffs are not seeking 

the cost of repairing the alleged damage to the property.  Plaintiffs are seeking a rescission of the 

sales contract, including the amounts they paid toward the property and other consequential 

damages, which amounts to more than $2.7 million.  The Griffins argue that even if the purchase 

price of the home is removed from the calculation, moving parties’ settlement represents only 

6.8% (50,000 settlement divided by at least $735,000 of consequential damages.) 

 The Griffins argue Specialty bears the bulk of the liability.  The reason Plaintiffs are seeking 

a rescission of the sales contract is alleged problems with the foundation and drainage system at 

the property.  Specialty failed to discover any of the alleged defects.  Plaintiffs testified that they 

wanted to have the foundation of the property inspected before the close of escrow, but 

Specialty’s inspector Mr. Beck did not recommend a further foundation inspection, even though he 

was not able to inspect the crawlspace and foundation area.  He did not recommend a further 

inspection of the crawlspace and did not recommend and further inspections to investigate the 

cracking. The Griffins maintain Specialty failed in its duty to properly conduct a professional 

inspection, which would have probably identified the problems with the foundation. 

Reply 

 In response, Specialty argues that contrary to the Griffin’s assertion, Plaintiffs’ election of 

rescission of the sales contract does not increase the cost of settlement to $2.7 million.  In fact, the 

Griffins served a § 998 offer to Plaintiffs in the amount of $40,000, which illustrates the damages 

are closer to $166,927, rather than $2.7 million.   Also, if rescission is granted the Griffins would not 

lose $2.7 million but gain the value of the property.  As of October 31, 2022, the subject property 

was worth $2,630.823.  The property was sold for approximately $1,965,000, which a gain in equity 

of $665,832. (Habibi Decl. ¶3, Exhibit "E".)  Specialty cannot take part in the rescission settlements 

because Specialty is not a party to the sales contract.  

 The Griffins claim Specialty should have the bulk of liability, but Specialty’s report indicated 

that it can make no representations regarding conditions that may be present but were concealed 
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or inaccessible for review. The Report also states that they "recommend you consult with a geo-

technical engineer." 

 Specialty reiterates that Plaintiffs' expert estimated the repairs to be $166,927. The 

settlement offer between Specialty and Plaintiffs is approximately 30% of Plaintiffs' estimated cost 

of repair despite the fact that Specialty did not perform any construction on the property.   

Ruling 

 "A determination as to the good faith of a settlement, within the meaning of section 877.6, 

necessarily requires the trial court to examine and weigh a number of relevant factors, one of the 

most important of which is the settling party's proportionate liability." [Citation.]  (Mattco Forge, 

Inc. v. Arthur Young & Co. (1995) 38 Cal.App.4th 1337, 1350.) 

 The settlement of $50,000 to be paid by Specialty Home Inspections, Inc. to Plaintiffs is 

found to be within the “ballpark” of Specialty’s share of liability for Plaintiffs’ damages, given the 

evidence that the total net damages is about $300,000.  Here, there is evidence that Specialty 

conducted one no-invasive inspection.  The Inspector informed Plaintiffs the crawlspace was not 

accessible, and the report recommended that Plaintiffs consult a geotechnical engineer. 

 There is no evidence of collusion and Specialty has satisfied the other Tech-Bilt factors.  

The Griffins opposed the motion but did not meet their burden of demonstrating the settlement 

was not made in good faith. 

Griffins’ Request for Judicial Notice 

  Pursuant to Evidence Code Section(s) 452(d) and 453, defendants Eric and Catherine Griffin 

hereby request that the Court take judicial notice of the following documents: 

1.   Exhibit 1--Plaintiffs Ryan Nicholas Powers and Gabriela Santiago Powers’ First Amended 

Complaint in Contra Costa County Superior Court Case No. CIVMSC20-01836, entitled 

Powers, et al. v. Ahern, et al., dated November 6, 2020,  

2.  Plaintiffs Ryan Nicholas Powers and Gabriela Santiago Powers’ Issue Conference Statement 

Electronically Filed Superior Court of CA County of Contra Costa 10/25/2022   

The Court takes judicial notice of the existence of these documents. 
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12. 9:00 AM CASE NUMBER:  MSC22-00036 
CASE NAME:  CARTER  VS.  ALLEN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL  
FILED BY:  MARVIN LIONEL CARTER 
*TENTATIVE RULING:* 
   
The Motion to be Relieved as Counsel for Plaintiff Marvin Lionel Carter filed by Valerie F. Horn, Esq., 
is GRANTED. Plaintiff did not oppose the Motion. Counsel is ordered to serve Plaintiff with the 
Order if Plaintiff does not contest the Tentative Ruling. 

 
 

  
    

13. 9:00 AM CASE NUMBER:  MSL20-04936 
CASE NAME:  WELLS FARGO BANK  VS.  LEE 
HEARING ON MOTION TO VACATE JUDGMENT  
FILED BY:  WELLS FARGO BANK, N.A. 
*TENTATIVE RULING:* 
 
Plaintiff’s Motion to Vacate Judgment is GRANTED.  The Motion was not opposed by Defendant. 

 
 

 
    

14. 9:00 AM CASE NUMBER:  MSL21-00857 
CASE NAME:  KATURI  VS.  ABELLERA 
HEARING ON MOTION TO STRIKE DEFENDANTS 1st Amended ANSWER 
FILED BY:  SUKUMAR KATURI 
*TENTATIVE RULING:* 
 
Plaintiff’s Motion to Strike Defendants’ First Amended Answer is GRANTED.  Defendants did not 
oppose the Plaintiff’s Motion.   
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15. 9:00 AM CASE NUMBER:  MSL21-02170 

CASE NAME:  PORTFOLIO  VS.  GUZMAN 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF STIPULATED SETTLEMENT 
FILED BY:  PORTFOLIO RECOVERYASSOCIATES,LLC 
*TENTATIVE RULING:* 
 
Plaintiff’s Motion for Entry of Judgment Under Terms of Stipulated Settlement is GRANTED. 
Defendant did not oppose the Plaintiff’s Motion. 

 
 

  
    

16. 9:00 AM CASE NUMBER:  MSL21-04766 
CASE NAME:  BANK OF AMERICA  VS.  ANTHONY QUACH 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY:  BANK OF AMERICA, N.A. 
*TENTATIVE RULING:* 
 
Plaintiff’s Motion for Order that Matters in Request for Admission of Truth of Facts Be Admitted is 
GRANTED.  Defendant did not oppose Plaintiff’s Motion.  

 
 

  
    

17. 9:00 AM CASE NUMBER:  MSL22-00376 
CASE NAME:  CITIBANK  VS.  GONZALEZ 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY:  CITIBANK, N.A. 
*TENTATIVE RULING:* 
 
On Plaintiff’s Motion for Order that Matters in Request for Admission of Truth of Facts Be 
Admitted, the Parties are ordered to appear.  There is also a previously scheduled Case 
Management Conference set for the same date and time as Plaintiff’s Motion. 

 
 

  
    

18. 9:00 AM CASE NUMBER:  MSL22-00376 
CASE NAME:  CITIBANK  VS.  GONZALEZ 
FURTHER CASE MANAGEMENT CONFERENCE 
*TENTATIVE RULING:* 
 
Please see Line 17. 
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19. 10:00 AM CASE NUMBER:  MSL20-03416 
CASE NAME:  KELSTIN GROUP  VS.  YESHAYAHU 
COURT TRIAL:  1-2 HRS 
*TENTATIVE RULING:* 
 
Vacated.  Dismissal filed. 
 

 

  

 
    

20. 10:00 AM CASE NUMBER:  MSL21-04210 
CASE NAME:  JPMORGAN CHASE BANK  VS.  CAMPOS 
COURT TRIAL 
*TENTATIVE RULING:* 
 
Appearance required. 

 
 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  


